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  IN THE  COURT OF THE SPECIAL JUDGE, UDALGURI, ASSAM 

 

  Special (NDPS) Case No.8/2014  
  (U/S :20(B) NDPS Act)  
 
   
 
  State 
           Versus 
           (1) Sri Dhireswar Deka, 
  S/o- Late Thaimal Deka,  
  Vill- Jengrajhar (Dalangghat),  
  P.S.- Kalaigaon, Dist-Udalguri.  
  (2) Sri Pakhi Rabha, 
  S/o- Sri Kahiram Rabha,  
  Vill- Jharkona (Dakhin Sabukdhara),  
  P.S.- Khairabari, Dist-Udalguri.  
 
  PRESENT: Sri P.Saikia,A.J.S.,  
        Special Judge,  
        Udalguri.  
 
  APPERANCE:  

  For the Prosecution : Sri A. Basumatary, P.P.,Udalguri  

  A N D  

  For the accused : Mr. R.Khaklari, Advocates.  

  Evidence recorded on : 19.12.14, 6.1.15, 8.1.15, 21.4.16,  

       8.9.16, 3.2.18, 28.6.2018. 

  Argument heard on : 5.7.2019. 

  Judgment delivered on: 8.7.2019. 

 

 

J U D G M E N T 

 

1. The prosecution case, in compendium, is that on 2.2.10 the informant 

Major Sanjeeb Haryal, Adjt 315 Field Regiment (Kargil) based on specific input 

regarding Drug/Narcotics activities in Udalguri and areas around, a team of 

Udalguri Army Camp established mobile checking patrolling at village 

Nalkhamara on 1.2.2010 at 2 PM. At around 4 PM, two individuals moving on 

cycle under suspicious condition tried to run when told to stop. Both individuals 
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were apprehended and on physical checking of stuff being carried on cycle 

recovered suspected cannabis (Ganja) weighing 6 Kg and cash amount of 

Rs.6100/- from Pakhi Rabha  and suspected cannabis (Ganja) weighing 5 Kg 

alongwith mobile phone from the other accused Dhaneswar Deka. Both the 

individuals were apprehended and were brought to the army camp for further 

investigation. Both individuals were involved in a drugs/narcotics racket and 

further involved in handing over of drugs/narcotics (Ganja) to Mr. Arun William 

Daimary resident of Kahibari. Both the accused persons alngwith the recovery 

were being handed over to Udalguri PS.  

 

2. On the basis of the FIR, the Officer-In-Charge, Udalguri PS registered a 

case being Udalguri P.S. case No.20/2010 U/S U/S 20(B) NDPS Act and 

entrusted the investigation to Niranjan Baruah, the then SI of Police, Udalguri 

PS. he seized the suspected cannabis (Ganja) packets which had earlier been 

seized by the first informant and taken the custody of the accused persons. He 

took samples from the seized contraband cannabis (Ganja) containing two 

packets in four separate packets and sending the same to FSL for report. He 

recorded the statements of witnesses U/S 161 Cr.P.C and prepared sketch map 

of the place of occurrence. The sample packets were sealed and seized in 

presence of the witnesses at the police station. On 4.7.13 he collected the FSL 

report which gave positive test for contraband cannabis (Ganja). As per the 

report of the Directorate, Forensic Science Laboratory, Kahilipara, Guwahati, 

Assam, the samples gave positive test for cannabis (Ganja) and, therefore, on 

completion of investigation the charge-sheet U/S 20(B) NDPS Act was laid 

against the accused persons Pakhi Rabha  and Dhaneswar Deka. 

  

3. On perusal of the relevant documents on record prima-facie case 

having been found against the accused persons Pakhi Rabha  and Dhaneswar 

Deka U/S 20(B) NDPS Act and, as such, formal charge thereunder was framed 

against them and the same on being read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. 

 

4. The prosecution in support of its case examined in all seven witnesses 

and also exhibited some documents annexed with the case record. 
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5.  After examination of prosecution witnesses the statements of the 

accused persons U/S 313 Cr.P.C. were recorded. They have pleaded that they 

are innocence. However, no defence evidence was adduced.  

 

6. In the context of the above facts and circumstances of the case, the 

points for determination in the case are set forth as follows:  

 

 (i) Whether the accused Pakhi Rabha was found in possession of 6 KG 

of cannabis (Ganja) and Dhireswar Deka was found in possession of 5 KG of 

cannabis (Ganja) containing in two plastic bags respectively? 

 (i) Whether the accused persons kept the Ganja for commercial 

purpose? 

  

7.  I have heard arguments put forward by the learned counsel of both the 

sides considered the evidence on record in its entirety. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

8.   PW1, Mostakin Monsuri is a seizure witness. As per his deposition, 

neither informant nor the accused persons are known to him. The occurrence 

took place about 4 years back. He has a quilt and mattress making shop infront 

of the Udalguri PS. At the material time one day police seized one measuring 

scale with weights from his shop. Ext.1 is the seizure list. Ext.11) is his 

signature. Thereafter, police weighed two plastic bags containing some 

cannabis like substance. Ext. 2 is the seizure list of cannabis (Ganja) and 

Ext.291) is his signature.  

 

9. In cross-examination, he has stated that he does not know where both 

the Ext.1 and 2 are prepared. He also does not know where the Ext.2 by virtue 

of suspected cannabis has been seized was prepared.  
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10. PW2, Ramesh Singh is a police constable who was declared hostile by 

the prosecution. Before declaring him hostile his evidence discloses that on 

2.2.2010 he was posted at Udalguri PS. While he was at the police station one 

SI of police told before him that he had to put his signature in a paper. 

Accordingly he put his signature in that paper. He does not know what the said 

SI of police recovered and the said SI of police also did not tell him as to 

recovery of anything at the time of taking his signature. 

 

11. During cross-examination by the prosecution, he has denied that he 

had stated before the police as follows- “ On the previous day I went alongwith 

Army from Udalguri PS as police representative. One mobile check post was 

laid in between Udalguri Nalkhamara village field on the Government road in 

between 2 PM and 4 PM. Two persons came riding in a bicycle alongwith a 

bag. On seeing the Army  checking  the said two men tried to flee away but 

they were apprehended and on being searched two bags were recovered  from 

their possession containing around 11 KG cannabis (Ganja) in total and the 

same was seized by Army. Thereafter the said two persons were apprehended 

and brought to the Udalguri PS alongwith the seized contraband cannabis 

(Ganja) and a seizure list was prepared at the Udalguri PS where I put my 

signature therein”.  

 

12. During cross-examination by the defence, he has revealed that he did 

not make such statement as recorded by the police. He does not know 

anything about the incident. When the SI of Police of the police station asked 

him to put signature in a paper he put his signature accordingly.  

 

13. PW3, Gajendra Nath Deka examined the sample of seized contraband 

cannabis (Ganja) on 6.2.10, while he was posted as Dy. Director, Drugs and 

Narcotics Division, Directorate of Forensic Science, Assam, Kahilipara, Ghy-19, 

he received one parcel from their Directorate in connection with Udalguri P.S. 

case No.20/10 U/S 20(B) NDPS Act. The parcel consists of two exhibits 

enclosed in a sealed envelope.  
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DESCRIPTION OF ARTICLES    

Two sealed envelopes marked as “S-1, S-2” having a closed polythene packet 

containing 25 g dry plant materials marked here as DN-36/2010(a) to DN-

36/2010(b) respectively.  

RESULT OF EXAMINATION:- 

The Exhibits DN-36/2010(a) to DN-36/2010(b) gave positive tests for Cannabis 

(Ganja). 

 

 His report was forwarded by their the then Director. Ext.2 is his report. 

Ext.2(1) is his signature. Ext.3 is the forwarding report. Ext.3(1) is the 

signature of then Director, Sri R.N. Khound, which he knew on communication.  

 

14.  In cross-examination, he has stated that he has seen the certified copy 

in original in the case record. He has received a small packet of 25 gms in each 

packets under sealed condition. There was impression which is not mentioned 

in his report. Ext.2 and 3 were certified by their then Director. He has not seen 

the original copy of Ext.2 and 3 before the court.  

 

15. PW4, Binod Kumar Meena is another seizure witness. He has testified 

that incident occurred in the year 2010. At the material period he was posted 

as Sepoy (GNR) 315 Field Regiment, Kargil at Golandi Army Camp, Udalguri. At 

the time of occurrence he alongwith other army personnel were busy in Naka 

checking at Rowta-Udalguri road. Some miscreants were apprehended by the 

army personnel during checking and they were found in possession of Ganja (6 

Kg and 5 Kg total 11 Kg). They handed over the accused persons alongwith 

the Ganja recovered from them to the police. Police seized those Ganjas. Ext.2 

is the seizure list and Ext.2(1) is his signature. Their Major Sanjib Hariyal 

lodged FIR at the police station. Ext.3 is the said FIR and Ext. 3(1) is signature 

of Sanjib Hariyal which he knows.  

 

16. In cross-examination, he has stated that they placed mobile check post 

at Rowta-Udalguri road at the time of occurrence. They apprehended the 

miscreants at night hours. he put my signature in the seizure list Ext.2 at police 
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station at morning hours. He has denied that nothing was recovered from any 

person as stated by him.  

17. PW5, Colonel Sanjeeb Haryal is the first informant of the case. He has 

deposed to the effect that on 1.2.10 while he was posted at Bornagaon Army 

Camp at Udalguri he received some specific information regarding 

Drug/Narcotics activities in Udalguri and areas around, a team of Udalguri 

Army Camp established mobile checking patrolling at village Nalkhamara under 

Udalguri P.S. at 1400 hours. At around 1600 hours, two individuals moving on 

cycle under suspicious condition tried to run when told to stop. Both individuals 

were apprehended by the army personnel during checking and they were 

found in possession of 6 Kg and 5 Kg total 11 Kg of contraband cannabis 

(Ganja). They handed over the accused persons alongwith the Ganja recovered 

from them to the police. Police seized those contraband cannabis (Ganja). He 

submitted an FIR before the O/C, Udalguri P.S. Ext.3 is the said FIR and Ext. 

3(1) is his signature.  

 

18. In cross-examination, he stated that at the time of occurrence he was 

at his Army camp. The persons apprehended were handed over to police on 

2.2.10. He has denied that nothing was seized from the possession of the 

accused persons.  

 

19. PW6, Reba kanta Deka is one of the investigating officers of the case. It 

emerges from his evidence that on 22.8.13 he was posted at Udalguri PS as 

attached officer. On that date the Officer-In-Charge entrusted him to 

investigate the case. On perusal of the case diary he found that investigation 

had already bee completed and the charge-sheet only remained to be filed. 

After going through the case diary and evidence he filed charge-sheet against 

the accused Dhireswar Deka and Pakhi Rabha U/S 20(B)/29 NDPS Act. Ext.4 is 

the charge-sheet and Ext.4(1) is his signature. His cross-examination was 

declined by defence. 

 

20. PW7, Niranjan Baruah is the other investigating officer of the case. As 

per his evidence on 2.2.10 while he was posted as SI of Police at Udalguri 

Police station Major Sanjeeb Haryal of 315 Field Regiment, kargil, camp    at 
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Bornagaon lodged an FIR with the Udalguri P.S. On the basis of the FIR the 

then O/C of Udalguri PS, Jitendra Kr. Singh registered a case vide Udalguri PS 

case No.20/10 U/S 20(B) of NDPS Act and entrusted him to investigate into it. 

Before commencement of investigation the first informant Sanjeeb Haryal  in 

the meantime seized the contraband cannabis (Ganja) and produced at 

Udalguri PS. Then he seized the said contraband cannabis (Ganja) containing 

in two packets weighing 11 KG in total in connection with this case. The 

informant Sanjeeb Haryal also produced two persons namely, Pakhi Rabha and 

Dhireswar Deka in connection with this case from whose possession the seized 

contraband cannabis (Ganja) was recovered. He recorded the statement of the 

informant as well as the other witnesses U/S 161 Cr.P.C. He took samples from 

the seized contraband cannabis (Ganja) which containing two packets in four 

separate packets  weighing 25 grams each in presence of witnesses for 

sending the same to FSL for report. He prepared the sketch map of the place 

of occurrence. The accused persons were arrested and forwarded to the court.  

On 4.7.13 he collected the FSL report which gave positive test for contraband 

cannabis (Ganja). During the course of investigation he was transferred and, 

as such, he handed over the case diary to O/C, Udalguri PS. Ext.1 is the 

seizure list by which he seized one measuring scale and weights and Ext.1(2) is 

his signature. Ext.2 is the seizure list of contraband cannabis (Ganja) and 

Ext.2(1) is his signature. Ext.5 is the sketch map. Ext.5(1) is his signature. He 

recorded the statement of PW2 Ramesh Singh. PW 2, Ramesh Singh stated 

before him as follows – “On the previous day I went alongwith Army from 

Udalguri PS as police representative. One mobile check post was laid in 

between Udalguri Nalkhamara village field on the Government road in between 

2 PM and 4 PM. Two persons came riding in a bicycle alongwith a bag. On 

seeing the Army checking  the said two men tried to flee away but they were 

apprehended and on being searched two bags were recovered  from their 

possession containing around 11 KG cannabis (Ganja) in total and the same 

was seized by Army. Thereafter the said two persons were apprehended and 

brought to the Udalguri PS alongwith the seized contraband cannabis (Ganja) 

and a seizure list was prepared at the Udalguri PS where I put my signature 

therein”.  
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21. During cross-examination by defence he has disclosed that the  incident 

occurrence on 1.2.10 at around 2 PM. The FIR was lodged on 2.2.10 at about 

12 noon. On the next day of the incident the accused persons alongwith the 

seized contraband cannabis (Ganja) was produced by Army at Udalguri PS. He 

seized the contraband cannabis (Ganja) on 2.2.10 at 3.30 PM at Udalguri PS on 

being produced by Nayak Subedar Om Prakash Singh. He did not make the 

informant as a seizure witness of the seized contraband cannabis (Ganja) 

which had earlier been seized by him at the place of occurrence. He received 

the certified copy of the FSL report. He has denied the suggestion that no 

contraband cannabis (Ganja) had been recovered and seized from the 

possession of the accused persons.  

 

22. From the discussion of the foregoing evidence on record there is no 

doubt that the samples of the seized cannabis in the present case gave positive 

test for cannabis (ganja). But what is noticed that the sample was taken on 

4.2.2010 for sending for examination to FSL and the same was sent to the FSL 

for examination on 10.2.2010. Thus, it is evident that there was violation of 

mandatory provision in sending the sample to FSL. The delay of 6 days in 

sending the sample without any explanation by PW7 (I.O.) as to why he had 

kept the seized sample for a long period in his custody without forensic 

examination created a serious doubt as to the sending of the sample from the 

polythene bags alleged to have been recovered and seized from the possession 

of the accused persons. It was the duty of the I.O. (PW7) to send the sample 

of the seized contraband cannabis (Ganja) to the laboratory within 72 hours of 

the seizure to avoid any legal consequence but in the present case, the sample 

was admittedly not sent within 72 hours has violated the provision of NDPS 

Act. That apart, the forensic examination report, Ext.2 and 3 are certified 

copies and, there is no explanation as to under what circumstances the 

chemical analyst of the FSL had to send the certified copy of FSL report instead 

of original one. It is also seen that the forensic report Ext.2 and 3 are certified 

copies had been sent on 4.7.2013 though the forensic analyst (PW3) appeared 

to have examined the sample of seized cannabis (Ganja)  on 12.2.2010. This 

vital infirmities have raised a serious doubt that the reports are related to 

samples sent for forensic examination in connection with this case. 
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23. It is also seen from the evidence on record that in this case 

independent witnesses despite available were not intentionally and deliberately 

joined by the informant (PW5) Sanjeeb Haryal who apprehended the accused 

persons at the time of carrying suspected cannabis (Ganja) in two plastic bags 

containing 6 KG and 5 KG respectively during mobile checking patrolling on 

1.2.2010 at 4 PM at village Nalkhamara under Udalguri PS. The search and 

seizure before any independent witness would have imparted much more 

authenticity and creditworthiness to the proceeding so conducted in view of 

the fact that the recovery was effected in the village Nalkhamara which is a 

public place, and, therefore, a number of public persons were definitely 

available in that place. But this witness did not utter even a single word that he 

made any effort to associates independent witness amongst the public who 

witnessed the recovery of suspected cannabis (Ganja) from the possession of 

the accused persons.  

 

24.  Possibly no one can dispute that in the absence of corroboration 

through any independent source the evidence of official witness cannot be 

disbelieved or ignored only on the ground of their official status. But when the 

evidence of official witnesses is found to be not cogent, convincing, reliable 

and contradictory to each other then on account of non-corroboration thereof 

through any independent source certainly a doubt is caste on the prosecution 

version.  

 

25. In such a similar circumstances, in a case reported in State of Punjab 

Vs Bhpindar Singh (2001)(1) RCR (Cri) 356 (Punjab and Hariyana) a 

Division  Bench held- “The case of the prosecution to be doubtful on account 

of non-joining of an independent witness though the recovery was effected 

from a busy locality”. Likewise, in State of Punjab Vs Ram Chand (2001) RCR 

(Cri) 817 (P & E), it was held that “it was imperative to join an independent 

witness to whose have the fair investigation on account of non-joining of 

any independent witness it was held that accused was entitled to be given 

the benefit of doubt.” 

 



 10 

26. In the instant case, there is major discrepancy in the testimony of the 

informant (PW5) and the I.O. (PW7) as to when the suspected cannabis 

(Ganja) was recovered from the possession of the accused persons. As per the 

statement of the informant (PW5) Sanjeeb Haryal, Colonel, 315 Field 

Regiment, the accused persons were intercepted during mobile checking 

patrolling at village Nalkhamara on 1.2.2010 during day time at about 4 PM. 

On being checked they were found in possession of 6 Kg and 5 Kg total 11 Kg 

of contraband cannabis (Ganja). Thereafter, he handed over the accused 

persons to the police station and lodged an FIR in this regard vide Ext.3. Thus, 

it transpires from the testimony of the informant (PW5) that he did not seize 

the suspected contraband cannabis (Ganja) at the spot. Rather the accused 

persons alongwith the recovered contraband cannabis (Ganja) were brought to 

the Udalguri police station. On the other hand, the I.O. (PW7) has deposed 

that the informant (PW5) had seized the contraband cannabis (Ganja) at the 

spot and produced before him alongwith the accused persons. Accordingly, he 

seized the said contraband cannabis (Ganja) alleged to have been recovered 

from the accused persons and on being weighed found 11 KG of suspected 

cannabis (Ganja) in total. Thus, there are serous discrepancies as to the place 

where the recovered suspected cannabis (Ganja) was seized at first. 

 

27. Moreover, as per the official seizure witness PW4 accused persons were 

apprehended during night. On the other hand, informant (PW7) has deposed 

that the accused persons were apprehended during day time during mobile 

checking patrolling at about 4 PM. So, there is apparent discrepancy in the 

testimony of both I.O. (PW7) and the seizure witness (PW4) as to the exact 

time of the apprehension of the accused as a result of which the recovery of 

the suspected cannabis (Ganja) from the possession of the accused persons 

have become extremely doubtful more so when the accused persons though 

alleged to have been arrested alongwith the contraband cannabis (Ganja) on 

1.2.2010 at about 4 PM but they were produced on the next date i.e. on 

2.2.2010 at 2.30 PM at Udalguri police station as has been disclosed by the 

I.O. (PW7). There is no explanation on the part of the informant (PW5) as to 

where the accused and the alleged recovery of suspected cannabis (ganja) had 

been kept during the night till production before the PW7 (I.O.) on the next 
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day. Due to lapse on the part of the informant (PW5) to produce the accused 

persons alongwith the seized suspected contraband cannabis (Ganja) before 

the I.O. (PW7) without any explanation as to where the accused persons were 

kept alongwith the seized suspected contraband cannabis (Ganja) after their 

apprehension on 1.1.2010 till their production before the investigating officer 

on 2.2.2010 at 2.30 PM has rendered  the prosecution case as doubtful one as 

to the authenticity of recovery of seized cannabis (Ganja) from the possession 

of the accused persons.  

 

28. Moreover, though the I.O. (PW7) has stated that he seized the 

suspected contraband cannabis (Ganja) at the police station after seizure by 

the informant (PW5) but no seizure memo is available in the court to establish 

the seizure of recovered suspected cannabis (Ganja) at the place of 

occurrence. This is also what has been divulged by the official seizure witness 

PW4, Binod Kr. Meena. It is his evidence that when the accused persons were 

apprehended alongwith the recovered suspected contraband cannabis (Ganja) 

weighing total 11 Kg the same were brought to the police station and  seizure 

list was prepared at the police station  vide Ext.2, wherein he put his signature 

as Ext.2(1). Thus, it is obvious that the informant (PW5) did not seize the 

recovered suspected cannabis (Ganja) at the place of occurrence immediately 

after recovery thereof except filing of the FIR (Ext.3) before the Udalguri police 

station I fail to comprehend as to why the informant (PW5) in spite of being 

the Colonel of Army failed to seize the recovered suspected contraband 

cannabis (Ganja) at the spot in accordance with the provision of the NDPS Act. 

This also shows that seizure was not made in presence of any independent 

witness except seizure at the police station by the I.O. (PW7) at the Udalguri 

PS in absence of any independent witness. As a result of such violation of the 

mandatory provision of the Act the seizure of the suspected contraband 

cannabis (Ganja) coupled with non production of the original analyst report, 

the seizure of the case has become suspect to establish that seized contraband 

cannabis (Ganja)  were recovered from the exclusive possession of the accused 

persons.  
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29. Even if it is assumed that seized materials were seized at the police 

station by informant (PW7) on being produced by the informant (PW5) and 

lodgment of the FIR, the I.O. (PW7) ought to have within 48 hours left after 

such arrest or seizure made a full report of all the particulars of such arrest or 

seizure to his immediate superior officer. The evidence of I.O. (PW7) does not 

disclose that the mandatory procedure is adopted by him. No doubt, non-

compliance with the provision of Section 57 of the Act cannot vitiate the 

prosecution but overall appreciation of evidence on record it has caused 

prejudice to the accused persons rendering the prosecution case doubtful as 

there was deliberate attempt of the I.O. (W7) to avoid compliance of the 

salutary provision of the Act when the seizure was admittedly not made in 

presence of independent witness at the place of occurrence in the facts and 

circumstances of the case.  

 

30. From the overall analysis of evidence on record, what transpires that 

the quality of evidence produced by the prosecution is not of starling one 

because in case of severe punishment care has to be taken to see overall 

safeguards provides in the statutes are made.   

 

31. In the State of Punjab Vs Balbir Singh, AIR 1994 SC 1872, it was 

held that the compliance of the procedure of the safeguard containing the 

Act are intended to give protection from the false prosecution as also to the 

credibility of the search and seizure conducted by the officer.  

 

32. But in the instant case, the evidences are contradictory, discrepant as 

regards search and seizure as the I.O. (PW7) has evidently failed to observe 

the safeguards provided in the statue to establish authenticity as to the proper 

search and seizure of the contraband cannabis (Ganja) from the possession of 

the accused persons on the date of occurrence. 

 

33.  In view of the above, I am of the considered opinion that the 

prosecution has failed to establish its case against the accused persons Pakhi 

Rabha and Dhireswar Deka beyond all reasonable doubt and, therefore, they 

are entitled to get the benefit of doubt.  
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34. Accordingly, accused Pakhi Rabha and Dhireswar Deka acquitted from 

the charge U/S 20(B) of the NDPS Act and set them at liberty forthwith.   

 
35. Bail bond executed by the accused persons and the surety shall remain 

in force for another six months under the purview of Section 437(A) Cr.P.C.  

 

36. Destroy the seized materials in due course of law if not destroyed 

already.  

Given under my hand and seal of this Court this 8th  day of July,2019. 

 
 
Dictated and corrected by me and 
each page bears my signatures. 
                                         (P.Saikia) 
              Special Judge, 
                  Udalguri. 
   Special Judge, 
         Udalguri. 
 

 

 

 

 

 

 

 


